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MESSAGE  TO  HEARING  OFFICERS 


The  purpose  of  this  manual  is  to  assist  you  in  carrying  out  your 
responsibilities  under  the  Department's  Disciplinary  Appeals  Procedure 
established  pursuant  to  Executive  Order  10987. 

In  the  past^ disciplinary  actions  involving  removals,  suspensions 
for  more  than  30  days,  reduction  in  rank  or  compensation  or  furlough 
without  pay  could  only  be  taken  by  the  Secretary,  certain  officials  of 
Assistant  Secretary  level  and  the  Director  of  Personnel.  Moreover, 
eiig>loyees  did  not  have  a right  to  a hearing  within  the  Department.  Now 
authority  for  taking  these  t3^es  of  actions  has  been  delegated  to  the  various 
agencies  of  the  Department.  Employees  subject  to  such  adverse  actions  have 
a right  to  appeal  within  the  Department  with  full  hearing  rights  accorded 
them. 

The  hearings  provided  for  in  the  Appeals  Procedure  are  considered  a very 
important  part  of  the  appeal  process  and  therefore,  the  Department  has 
exercised  care  in  the  selection  of  the  panel  of  hearing  officers.  In  con- 
ducting a hearing,  remember  that  the  primary  purpose  is  to  give  the  onployee 
an  opportunity  for  an  impartial  review  of  the  adverse  action  taken  against 
him  by  his  agency;  therefore,  it  is  important  that  you  maintain  control  of 
the  hearing  at  all  times  to  insure  that  all  of  the  facts  are  fully  presented 
and  properly  recorded  into  the  hearing  records. 

The  Office  of  Personnel  stands  ready  to  assist  you  in  carrying  out  these 
objectives.  Please  feel  free  to  consult  this  office  at  any  time  for  informa- 
tion or  advice. 


Carl  B.  Barnes 
Director  of  Personnel 
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WRARTKa  OFFICERS  MASISAL  = ISDA 


1.  Purpose  of  this  Manual.  Bits  manual  is  imterded  as  a guide  to  assist 
Bearing  Officers  ia  carrying  out  their  responsibilities  mder  the  Depart^ 
mentis  disciplinary  appeals  prccediisre  established  pursuant  to  Executive 
Order  No.  10987.  It  is  geared  to  the  procedures  outlined  in  Title  8, 
Qiapter  58,  Section  III  captioned  "Appeal  Rights  and  Procedures."  An 
understanding  of  chat  chapter  is  essential  for  effective  conduct  of 
hearings  under  this  procedure. 

2.  Purpose  and  Nature  of  the  Hearing  Procedure.  The  hearing  provided  by 
this  procedure  is  intended  to  give  the  appellant  (@nployee)  a chance 

to  be  heard  in  person  by  an  impartial  Hearing  Officer;  to  have  the  facts 
in  his  case  fully  reviewed  by  examination  of  witnesses  and  introduction 
of  records;  to  have  the  facts  gathered  at  the  hearing  recorded  and 
incorporated  inco  the  case  file;  and  to  have  the  Hearing  Officer's 
findings  and  recommendations  transmitted  to  the  Secretary  of  Agriculture 
for  a decision. 

The  hearings  are  not  intended  to  approximate  a court  trial,  and 
courtroCTn  procedures  will  not  be  followed.  However,  the  Hearing  Officer 
will  use  his  best  judgpenc  to  bring  forth  all  the  facts  pertinent  to 
the  case. 

It  is  also  intended  that  the  hearings  will  determine  Aether  the 
agencies  have  followed  applicable  laws,  regulations,  and  policy  in 
taking  adverse  actions;  and  whether  the  penalties  imposed  were  warranted. 

These  proceedings,  generally  speaking,  will  provide  a complete 
review  of  the  adverse  action  and  will  not  be  limited  to  allegations  made 
by  the  appellant  in  his  appeal. 
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3.  General  Duties  of  the  Hearing  Officer.  It  is  the  dnty  of  the  Hearing 
Officer  to  make  administrative  arrangements  for  the  hearing,  including 
attendance  of  witnesses!  to  conduct  the  hearing  so  as  to  elicit  all 
pertinent  facts | and  to  make  an  advisory  memorandim  of  analysis  and 
recomnendation  as  to  Aether  the  action  appealed  from  should  be  sus“ 
tained,  modified  or  canceled. 

4.  Preparing  for  the  Hearing,  a.  Initiation  of  appeal  procedure.  Ihe 
Director  of  Personnel  will  acknowledge  the  employee” s appeal  and 
inform  him  that  his  appeal  will  be  referred  to  a Hearing  Officer  and 
that  the  officer  will  notify  him  of  the  time  and  place  of  the  hearing. 
Ihe  Director  of  Personnel  will  also  notify  the  employee’s  agency  that 
the  appeal  has  been  filed  and  the  agency  will  forward  its  entire  file 
in  duplicate  together  with  the  official  personnel  folder  to  the 
Director  of  Personnel.  Hie  Director  of  Personnel  will  select  a 
Hearing  Officer  and  will  send  to  him,  concurrently  with  the  notifica-= 
tion  that  he  has  been  named,  the  file  including  the  letter  of  diarges, 
the  employee’s  answer,  the  report  of  the  personal  interview,  the 
agency’s  decision  and  the  investigative  report  or  file  of  evidence. 

In  no  case  will  the  Hearing  Officer  be  employed  in  the  same  agency 
or  acquainted  in  any  manner  with  the  employee. 

b.  Setting  the  time  and  place  of  the  hearing.  The  hearing  date 
shall  be  set  for  no  later  than  20  calendar  days  after  the  Hearing 
Officer's  receipt  of  notification  of  his  selection.  Ihe  place  of 
the  hearing  shall  be  as  close  as  practicable  to  the  employee's  place 
of  duty.  Ihe  Hearing  Officer  will  be  responsible  for  obtaining  adequate 
space  for  the  hearing.  Such  space  should  be  available  without  cost  in 
Post  Offices,  United  States  Courthouses  or  other  Federal  buildings.  If 
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he  is  unable  to  obtain  a suitable  space  free  of  charge,  he  will 
arrange  for  the  payment  of  the  necessary  rent  by  his  agency. 

c.  Stenographic  assistance.  Hie  Hearing  Officer  will 
arrange  for  stenogrnj^ic  assistance  to  obtain  a verbatim  transcript 
of  the  hearing.  (If  he  cannot  make  arrangonents  for  a verbatim 
transcript  it  will  be  necessary  for  him  to  take  notes  as  the  heart- 
ing progresses,  prepare  a summary,  and  obtain  the  concurrence  of 
the  parties  in  the  wording  of  that  swnnary.  The  Hearing  Officer 

may  use  a stenogra|dxer  in  making  his  notes  or  preparing  his  sunsnary.) 
Expenses  incurred  in  obtaining  a transcript  will  be  borne  by  the 
agency  against  vhose  action  the  appeal  is  made  (oiq^loying  agency) . 

It  will  probably  be  more  convenient  for  the  Hearing  Officer  to  make 
arranggnents  for  his  own  agency  to  pay  these  expenses  and  then  claim 
reimbursement  from  the  eosploying  agency.  Hie  authority  for  such  a 
claim  will  be  the  paragrai^  entitled  "Hearing  Procedure"  in  Section  III, 
Oiapter  58,  Title  8 AR.  gnployees  of  the  ssploying  agency  should  not  be 
used  as  stenographers  in  preparing  the  transcript  or  the  summary; 
however,  employees  of  other  agencies  in  the  Department  may  be  used 
for  this  duty. 

d.  Notification  of  the  time  and  place  of  the  hearing.  Hie  Hearing 
Officer,  within  5 days  after  his  receipt  of  the  notification  of  his 
selection,  shall  notify  the  employee,  employing  agency,  and  the  Director 
of  Personnel  of  the  time  and  place  of  the  hearing.  Hie  Hearing  Officer's 
notice  to  the  employee  and  the  agency  shall  request  the  parties  to  inform 
him,  within  5 days,  of  the  names  of  any  representatives  and  witnesses 
they  wish  to  have  present  at  the  hearing.  He  will  also  request  that 
each  list  of  proposed  witnesses  indicate  in  general  ^at  testimony 


» 4 - 


each  witness  is  expected  to  glvco  the  Hearing  Officer's  notice 
to  the  agency  and  the  employee  shall  also  advise  them  \diere  the 
complete  file  will  be  available  for  review  prior  to  the  hearing. 

e.  Examine  the  file.  1316  Hearing  Officer  will  m^e  a pre- 
liminary review  of  the  file  submitted  by  the  Director  of  Personnel, 
including  the  investigation  report,  to  become  acquainted  with  the 
issues . 

f.  Arranging  for  atteadancs  of  witnesses.  The  Hearing  Officer 
will  make  a determination  as  to  whiidi  witnesses  he  will  hear. 

(For  example,  in  a case  in  which  the  employee  was  charged  with 
specific  assaults  cn  fellow  employees,  he  mi^t  request  that  civic 
leaders,  clerg3mien,  etc.  be  called  to  testify  regarding  his  general 
character.  The  Hearing  Officer  could  properly  decide  that  such 
witnesses  would  not  be  heard  because  their  testimony  would  not  he 
pertinent  to  the  issues.  However,  the  Hearing  Officer  should  point 
cut  to  the  employee  that  his  general  character  could  be  discussed 
in  his  closing  statement  at  the  hearing  and  that  letters  or  affidavits 
concerning  his  character  could  be  made  a part  cf  the  appeal  file.)  In 
selecting  witnesses  the  Hearing  Officer  may  also  decide  that  it  is 
not  necessary  to  call  certain  witnesses  because  their  testimony  would 
be  repetitive.  He  may  also  consider  matters  of  administrative  convenience 
such  as  distance  to  be  traveled,  \diether  the  requested  witnesses  can  be 
spared  from  their  regular  work,  etc.  After  making  this  determination, 
the  Hearing  Officer  will  inform  the  parties  which  witnesses  will  be 
called.  This  notice  should  inform  both  parties  that  they  may  submit 
signed  statements  or  affidavits  to  present  any  pertinent  information 
which  will  not  be  presented  at  the  hearing  by  the  designated  witnesses. 
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The  Hearing  Officer  will  request  any  agency  of  this  Department  lAich 
employs  one  of  the  designated  witnesses  to  make  such  employee  available 
to  testify  at  the  hearing.  Such  attendance  at  the  hearing  will  be 
considered  official  duty  for  all  purposes.  It  will  be  necessary  for 
the  parties  to  make  arrangements,  including  paynlen^  of  expenses,  for 
the  attendance  of  designated  witnesses  %dio  are  not  enq>loyees  of  this 
Department. 

5.  Conducting  tiie  Hearing,  a.  Persons  present  at  the  hearing.  This 
hearing  is  not  a public  hearing.  Ihe  Hearing  Officer  shall  exclude 
from  the  hearing  all  persons  except  the  employee  and  his  representative, 
the  representative  of  the  employing  agency,  the  stenographer,  the 
Hearing  Officer  and  witness  whose  presence  is  then  needed.  Witnesses 
will  be  present  only  during  the  opening  statement  and  \dien  they  are 
giving  testimray. 

b.  Suggested  opening  statement. 

By  the  Hearing  Officer; 

Ity  name  is  .•  I have  been  designated 

by  the  Director  of  Personnel  to  conduct  this  hearing  under 
the  Department  of  Agriculture's  Disciplinary  Appeals  Procedure 
as  outlined  in  Title  8,  Chapter  58,  Section  1X1.  You  stay 
refer  to  me  by  name  or  as  the  Hearing  Officer. 

The  appeal  was  made  by  alleging  an  un= 

warranted  and  unjustified froa  the  position 

of . The  action  appealed  from  was  taken  by 

(agency) . 

***“•  (name).  (address),  is  here 

representing  the  appellant.  Mr.  (name) . ____________ 

(title),  is  here  representing (agency). 
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Ihe  Department  of  Agriculture's  disciplinary  appeals  procedure 
provides,  in  part  that: 

1.  any  ecqtloyee  in  the  competitive  service,  \dio  has  coiiq>leted 

a probationary  or  trial  period,  shall  have  a right  of  appeal 
to  the  Secretary  from  certain  actions  of  raiKival,  suspension 
for  more  than  30  days,  furlou^  without  pay,  or  reduction 
in  rank  or  compensation,  taken  by  a duly  authorized  officer 
of  the  Department  of  Agriculture. 

2.  in  connection  with  the  appeal,  the  appellant  shall  have 
the  right  to  make  a personal  appearance  or  an  appearance 
through  or  accoiiq>anied  by  his  designated  representative  at 
a hearing. 

3.  the  CTiploying  agency  shall  be  extended  an  invitation  to  attend 
and  participate  and  both  parties  shall  be  given  opportunity 

to  provide  evidence  and  witnesses  and  to  cross-examine . 

4.  following  the  hearing,  the  Secretairy,  the  Under  Secretary,  an 
Assistant  Secretary,  the  Director  of  Agricultural  Credit,  the 
Director  of  Agricultural  Economics,  or  the  Director  of  Personnel 
shall  make  the  final  decision  after  full  consideration  of  all 
the  evidence  including  the  stinmary  or  transcript  of  the  hearing, 
ay  analysis  of  the  charges,  evidence  and  procedural  aspects  of 
the  case,  my  conclusions  as  to  vdiether  or  not  each  of  the 
charges  has  been  sustained,  and  ay  recommendation  for  final 
action. 

5.  following  the  hearing  and  receipt  of  the  full  file  including 

the  transcript  of  the  hearing  and  my  findings  and  recoimnendations , 
the  Secretary,  the  Under  Secretary,  etc.  will  consider  the 
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evidence,  concinsions  and  findings,  siake  a final  decision, 
submit  a copj  of  that  decision  to  the  proper  official  of 
the  agency  concerned  and  sidmit  a copy  to  the  appellant 
and  his  designated  representative. 

‘!Bie  appeal  filed  has  been  determined  to  be  vithin  tlie  scope  of 
the  Department  of  Agriculture'"  s Disciplinary  Appeals  Procedure  and 
has  been  determined  to  have  been  filed  within  die  time  liad.t  allowed 
by  the  Departiaent. 

Ihe  hearing  is  now  underw^.  Hie  purpose  of  this  hearing  is  to 
develop  all  of  the  pertinent  facts  so  that  the  Secretary  of  Agriculture, 
or  other  authorized  official,  will  have  all  iffiformation  necessary  to 
wiafe**  a final  decisi<m.  A verbatim  transcript  will  be  made  of  this 
hearing,  (or,  idler e stenographic  services  are  not  available,  I will 
make  a surasary  of  these  proceedings  idiich  will  be  submitted  for  your 
coiaDents.)  (If  a recording  machine  is  used,  make  an  announcement  to 
that  effect.  Ash  witnesses  to  speak  distinctly  and  tow^d  the 
microj^one.  Ask  eadi  persm  to  give  his  name  before  he  starts  to 
speak.  Ask  that  only  one  person  speak  at  a time  and  that  all  persons 
refrain  from  making  any  mmecess^y  noise.) 

Roles  of  evidence  will  not  he  strictly  applied  dwing  tiiis  pro° 
ceeding  but  reasonable  bounds  will  be  maintained  as  to  relevancy  and 
materiality.  Ihe  adverse  action  appealed  fr<»  and  the  allegations  of 
the  appellant  concerning  the  action  against  him  constitute  the  issue. 

Evidence  and  testimony  not  relevant  to  the  Issize  will  be  omitted. 
All  witnesses  should  Identify  theiselves  before  testifying. 

The  appellant's  side  will  be  heard  first,  inasmu^  as  the  hearing 
has  been  scheduled  at  his  request.  An  opening  statoaent  may  be  made 
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by  the  appellant  followed  immediately  by  an  opening  statement  by  the 
agency  representative.  Ihe  agency^ s opening  statement  may  be  deferred 
until  the  opening  of  its  case  if  so  desired  by  the  agency. 

As  the  hearing  proceeds  ^ both  sides  question  and  cross° 
examine  the  witnesses.  A full  opportunity  will  be  afforded  both 
sides  to  bring  out  all  of  the  facts.  Objections  may  be  made  as  to 
the  admissabllity  of  evidence  or  testimony  provided  the  reasons  are 
stated,  but  mere  expressions  of  disagreement  should  not  be  made  in 
the  interest  of  an  orderly  procedure  and  so  that  the  witnesses  loay 
not  be  distracted.  Objections  will  be  noted  for  the  record  and  the 
correctness  of  all  rullnga  made  by  me  will  be  considered  and  decided 
in  arriving  at  the  final  decision.  At  the  conclusion  of  ai^  witness^ 
testimony  he  may  be  cro8s°essimined  on  any  state^nt  or  questioned  to 
clarify  a point  or  the  matter  may  be  later  introduced.  At  the  con° 
elusion  of  the  presentation  of  all  evidence  and  testimony  of  both 
sides,  the  participants  may,  if  they  so  desire,  sum  up  or  make  final 
argument. 

I will  guide  the  proceedings  as  necessary  and  assist  both  sides  in 
the  introduction  of  evidence  and  witnesses,  making  sudi  disclosures  of 
evidence  from  the  appeals  record  and  such  inquiries  of  witnesses  as 
appear  to  be  necessary  to  bring  out  the  full  facts.  In  addition,  I 
will  invite  questions  and  cross°^gaaiination  of  witnesses  and  rebuttal 
testlmoiQr  in  an  effort  to  accomplish  all  of  the  objectives  of  this 
hearing. 

c.  Instruction  to  witnesses.  1!fee  Hearing  Officer  may  wish  to 
have  all  the  witnesses  present  during  the  opening  statement.  At  that 
time,  and  in  correspradence  with  the  agencies  concerning  the  calling  of 
witnesses,  the  Heering  Officer  should  announce  that  witnesses  at  this 


- 9 - 


official  inquiry  of  the  Department  are  assured  of  freedom  from  restraint, 
interference,  coercion,  or  reprisal  and  that  such  actixans  vill  make 
the  person  responsible  subject  to  disciplinary  action.  Witnesses  who 
are  eaq>loyees  of  the  Department  should  be  ixsstructed  that  it  is  their 
duty  as  employees  to  testify  honestly  in  this  official  Inquiry  and  that 
reftxsal  to  testify,  concealment  of  material  facts,  or  willful  inaccuracies 
in  their  testimony  may  be  grounds  for  disciplinary  action.  After  the 
opening  statement  the  witnesses  should  be  instructed  that  they  are  not 
to  discuss  the  Issues  in  the  case  or  their  testimony  among  themselves. 

Ihey  should  then  be  iimtructed  to  wait  outside  the  hearing  room. 

d.  Administering  Oaths.  All  witnesses  will  give  their  testimony 
under  oath  or  affirmation.  Ihe  oath  will  be  adsdnistered  by  the  Hearing 
Officer  to  each  individual  witness  immediately  before  his  testimony  by 
asking  him  to  stand  and  raise  his  ri^t  hand  and  answer  affirmatively 

to  the  following  question,  **Do  you  solemly  swear  (or  affirm)  that  the 
testimoi^  you  are  about  to  give  before  this  official  proceeding  of 
the  United  States  Department  of  Agriculture  is  the  truth,  the  whole 
truth  and  nothing  but  the  truth,  so  help  you  God?”  ”016  Hearing  Office^ 
authority  to  administer  this  oath  is  found  in  Title  5,  U.  S.  Code, 

Section  93. 

e.  Avoiding  improper  matters.  (The  Hearing  Officer  may  permit 
testimony  to  be  entered  in  the  record  even  though  it  is  not  clear  that 
it  is  pertinent  to  the  issue,  if  the  person  introducing  it  has  a 
plausible  explanation  as  to  its  relevance.)  All  possible  care  will  be 
exercised  however,  to  prdiibit  injection  of  matters  into  the  hearing 
proceedings  that  are  not  pertinent  to  the  issues  and  x^ich  might  prejudice 
the  appellant’s  case  or  injure  his  reputation. 
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f.  Hearing  Officer's  Attitude,  Hie  Hearing  Officer  must  maintain 
at  all  times  a position  of  impartialityc  He  must  maintain  his  authority 
to  conduct  the  proceedings  and  he  must  not  be  dominated  by  either 
partyo  Ihe  decisions  of  the  Hearing  Officer  in  his  conduct  of  the 
hearing  are  governed  only  by  C3iapter  58  of  Title  83  Administrative 
Regulations  and  his  own  good  judgment.  If  either  party  objects  to 

any  decision  by  the  Hearing  Officer  such  objection  may  be  noted  for 
the  record  which  will  be  given  a complete  review  in  the  Office  of  the 
Secretary  before  the  final  decision  on  the  appeal, 

g.  Questioning  witnesses.  Each  side  will  be  given  ample  oppor- 
tunity  to  question  eadi  witness.  Hie  Hearing  Officer  has  a responsi° 
bility  to  invite  further  examination  and  rebuttal  testimony  in  an  effort 
to  resolve  any  lack  or  conflict  in  the  evidence  on  any  point.  If 
necessary,  he  should  recall  witnesses  and  participate  in  the  examina- 
tion to  disdiarge  this  responsibility.  The  Hearing  Officer  must  make 
sure  that  all  questions  asked  of  witnesses  are  disposed  of  by  responsive 
answers,  or  are  withdrawn^  or  that  refusals  to  answer  are  noted  in  the 
record.  Witnesses  who  have  given  testimony  shall  be  cautioned  not  to 
discuss  their  testimony  with  unauthorized  persons. 

h.  Receiving  documentary  evidence.  Ihe  Hearing  Officer  may 
receive  any  documentary  evidence  introduced  \diich  he  considers  material 
to  the  c£ise.  Before  accepting  it  for  the  record,  however,  he  shall 
permit  the  opposing  side  opportunity  to  examine  it  and  comment  upon  it. 
If  necessary  he  should  allow  a reasonable  recess  for  the  opposing  side 
to  consider  the  evidence  fully  so  that  they  may  submit  evidence  and 
argument  in  rebuttal.  If  the  person  who  signed  the  documentary  evidence 
is  present,  he  shall  be  called  to  testify  and  may  be  questioned  with 
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regard  to  the  docmaecit  by  both  parties.  All  the  evidence  will  be 
made  a part  of  the  appellate  file. 

i.  Evaluation  of  testimony.  In  evaluating  evidence  including 
the  testimony  given  at  the  hearings  the  Hearing  Officer  will  consider 
the  relationships,  official  and  otherwise ^ of  the  witnesses  to  the 
appellant  and  to  die  agency  concernedi  the  length  of  time  they  have 
been  in  a position  to  know  the  facts  testified  upon  by  them|  and 
their  motivation^,  if  any*  for  furnishing  sudi  inform^on. 

In  evaluating  the  testimony  furnished  by  the  appellant  at  the. 
hearing,  his  demeanor  and  attitude  may  be  significant.  Lack  of 
cooper at iveness  or  evasiveness  are  factors  that  shall  be  given 
consideration  by  the  Hearing  Officer.  Of  importance  in  determining 
the  appellant's  credibility  will  be  a comparison  of  his  statements 
at  the  hearing  with  replies  he  gave  in  answer  to  the  notice  of  pro° 
posed  adverse  action  or  with  statements  he  made  to  investigators  or 
others  at  the  time  he  was  under  investigation.  When  it  appears  that 
the  appellant’s  testimony  contains  false  statements misrepresentations 
or  concealment  of  material  information,  the  discrepancies  may  warrant 
a conclusion  by  the  Hearing  Officer  that  the  appellant’s  testimony  on 
this  charge  is  not  credible  and  that  there  is  serious  doubt  with  regard 
to  his  veracity  in  general. 

6.  Stenographic  Tt’anscript  or  Suamary.  A complete  verbatim  transcript  of 
the  hearii^  will  be  made  ^ere  possible.  Ibis  transcript  or  summary 
will  state  the  time  and  place  of  the  hearing  and  the  persons  present. 
Where  this  is  not  possible,  the  Hearing  Officer  shall  take  notes  during 
the  hearing  and  prepare  a summary  of  the  proceedings  from  his  notes. 

(He  may  be  aided  in  this  task  by  a stenographer  or  a dictaphone.)  Ihe 
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verbatlsa  traiiscript  or  tfee  snamary  shall  be  sasst  to  each  party 
by  the  Hearing  Officer  within  5 work  days  following  the  hearing 
for  correct ions g deletions s or  additios^o  lath  party  shall  sign 
the  transcript  or  svsamxj  and  snbmit  it  togedier  with  a written 
statement  of  exceptions  ^ if  sny^  to  the  Hearing  Officer  within 
5 dayso  Snch  st&tmt&uts  of  exceptioiss  will  r^isain  a part  of  the 
appeal  fileo 

7=  Hearing  Officer's  Reports  a.  MeaK>randtaa  of  analysis  and  regomaenda° 
tion.  Within  10  work  days  after  his  receipt  of  the  copies  of  the 
transcript  or  sisMEary  signed  by  the  partieSg  the  Hearing  Officer 
will  prepare  and  transmit  a mmmTmidma.  of  analysis  and  reccmsnendationo 
Ibis  memorandtzn  shall  constittite  a complete  report  of  the  Hearing 
Officer's  considerations  and  finding » It  shall  set  forth  his  findings 
with  respect  to  each  spesificatics  and  charge  of  the  letter  of  charges 
\diicdi  was  fonnd  to  be  snstained  as  a basis  for  the  averse  action; 
that  iSj  the  msnorandnm  will  set  forth  his  finding  as  to  Aether  the  stated 
reasons  for  the  adverse  action  were  supported  by  the  evidence » Ihe 
memorandum  also  shall  contain  the  Hearing  Officer's  recosmendation 
(whicdi  shall  be  advisory  only)  with  regard  to  the  final  decision  on 
the  appeal o Ihe  final  decision  may  sustain  the  agency’s  actions  modify 
the  actions  or  reverse  ito  One  copy  of  this  memorandum  shall  be  trans° 
mltted  to  the  appellant  and  his  representative ^ one  copy  shall  be 
transmitted  to  the  agency s and  three  copies  shall  be  transmitted  to 
the  Director  of  Personnel  with  the  appellate  file^ 

bo  Appellate  filso  Eae  Hearing  Officer  shall  transmit  to  the 
Director  of  Personnel  ^ with  the  three  copies  of  the  m@iiorandura  mentioned 
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above,  die  entire  appellate  file.  Ibis  file  will  consist  of  die 
file  origioallj  transaltted  to  the  Bearing  Officer  pins  the  snanary 
or  transcript  of  die  hearing  and  all  docnnents  svtaitted  to  die 
Baarii^  Officer  for  his  consideration. 
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APPglDIX  A 


NOTIFICATIOl^  OF  PIME  PLACE  OF  HEARING 


(Similar  notificatioES  mast  be  sets.t  to  the  ageiicy  official  «iio 
signed  the  adverse  decision  and  to  t^ie  appellant 

Dear  Mr.  g 

I have  been  notified  by  Mr.  Carl  B.  lames j,  Director  of 
Personnel,  that  yon  have  made  an  appeal  to  the  Secretary 
under  the  Department "'s  Achninistrati^e  Regulations  from  the 
action  removing  (or  sns>pend£ng,  demoting,  etc.)  yon  from 
your  position  as  (title)  ^ in  the  (agency) « 

at  (pl^acs) . ISse  Director  of  Personnel  has 

selected  to  conduct  a hearing  of  yo^  appeal. 

The  hearing  of  your  appeal  will  be  held  in  (room), 

(building) , (address).  The 

hearing  will  comBemce  at  (time)  on  (date) . 

You  should  be  present  at  this  hearing.  You  may  then  present 
any  affidavits  or  other  written  evidence  wfeida  is  pertinent  to 
the  issues.  A copy  of  the  file  upon  i^idh  the  diarges  against 
you  were  based  is  available  for  your  review  at  (address) . 

This  Boay  be  reviewed  by  you.  or  your  duly  authorized  representative 
at  any  time  prior  to  the  hearing.  The  file  will  also  be  available 
for  examination  during  the  hearing. 

You  may  be  represented  at  this  hearing  by  an  attorney  or  other 
person  of  your  choice.  If  you  dioose  to  be  represented  by  an 
employee  of  this  Department,  and  if  the  individual  indicates  a 
willingness  to  serve  and  his  services  can  be  spared  by  his  agency. 


II 


his  reasonable  a^iti^ities  in  preparing  and  presenting  yonr 
appeal  will  be  considered  to  be  official  duty  and  he  is 
assured  of  freedom  from  restraint  or  reprisal  becatsse  of 
snch  activities. 

If  you  choose  to  be  represented  by  someone  who  is  not  an 
employee  of  this  Department » all  e^enses  for  his  services 
and  attendance  at  the  hearing  must  be  borne  by  yon. 

Please  shtmiit  to  me,  within  5 days  of  yoisr  receipt  of 
this  letter,  a letter  infoming  ms  of  the  name  of  your 
representative,  if  any,  msid  the  persons  yon  desire  to  have 
present  at  the  hearing  tO'  testify  in  yonr  behalf.  Please 
indicate  in  a general  way  te-stimoBy  yon  expect  each 

witness  to  give.  If  I sail  a witness  is  an  ^sployee  of 
this  Department  and  his  agency  approves  his  attend^ce,  his 
attendance  will  be  ecnsidered  to  be  official  duty  for  all 
purposes  and  he  will  fee  ass"^red  of  freedcm  from  restraint  or 
retaliation.  If  yon  request  that  a witness  fee  called  and  he 
is  not  called,  the  reason  he  did  net  attend  will  be  set  forth 
in  the  record  which  I will  submit  to  the  Office  of  the  Secretary 
for ‘the  final  decision  on  your  appeal, 

¥ery  truly  yours. 


(Eeariag  Officer’s  name  and  title) 


4'^-^ 


Ill  - 


APPEKDIX  B 


ILLUSTRATIOS  OF  BEARING  OFFECKR*S  TIME  SCaEDPLE 


May  I 
May  6 

May  12 
May  14 

May  21 
May  28 
June  5 

June  19 


Receives  notice  from  Director  that  he  is  selected. 
Sends  notice  to  parties  setting  time  and  place 
and  requesting  list  of  requested  witnesses. 

Receives  requests  for  witnesses. 

Sends  designation  of  witnesses  to  parties. 

Requests  agencies  to  witnesses  available. 
Hearing. 

Send  to  parties  copies  of  smsaaxj  or  transcript. 
Receive  signed  copies  of  suss^try  or  tr^iscript  from 
parties. 

Send  file  and  rec<nB£0idation  to  Director  of  Personnel 
with  one  copy  to  appellant  and  one  copy  to  ageni^. 
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APPEMDIX  C 

NOTIFICATION  OF  mWESSES  TO  BE  CALLED. 

(Similar  ootice  should  be  addressed  to  the  agency.) 

Dear  Mr.  2 

This  is  in  regard  to  your  appeal  to  the  Secretary  under 

Section  III,  Qiapter  58,  8 AR. 

Ihe  following  persons  will  be  called  to  testify  at  the 

hearing  of  your  appeal  on  May  21; 

Mr.  ______ 

Mr.  _____ 

Mr.  ______ 

Mr.  _____ 

Information  tdiich  you  feeliere  pertinent  and  %diich  will  not 
be  included  in  the  testimony  of  the  abo^e  witnesses  may  be 
sidimitted  in  the  form  of  signed  statements  or  affidavits. 

You  requested  the  appearance  of  Mr.  __________  as  a witness. 

Since  he  is  not  an  @nployee  of  this  Department  and  we  do  not 
have  subpoena  powers  ^ it  will  be  necessary  for  you  to  make 
anrangements , including  the  payment  of  any  expenses,  for 
Mr,  *s  attendance. 

Very  truly  yours. 


(Hearing  Officer's  name  and  title) 
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APPENDIX  D 

REQUEST  TO  AGENCY  FOR  ATTENDANCE  OF  WITNESSES 

To:  s State  Director,  ASCS,  Podxink,  Nebraska 

jtom:  , Hearing  Officer 

At  (time)  on  (date),  I will  hear  the 

appeal  of  Mr.  (name  of  appellant)  in  accordance 

with  Section  III,  Oiapter  58,  8 AR.  The  hearing  will  be  held 
in  (Room,  Building  & Address). 

1 have  determined  that  the  following  employees  of  yoiir 
agency  have  pertinent  information  and  1 therefore  request  that 
you  direct  them  to  be  present  at  the  hearing  to  testify: 

NAME  TITLE 


Their  attendance  at  this  hearing  shall  be  considered  as 
official  duty  for  all  purposes.  Witnesses  at  this  official  inquiry 
of  the  Department  are  assured  of  freedom  from  restraint,  interference, 
coercion,  or  reprisal  and  any  such  actions  will  make  the  person 
responsible  subject  to  disciplinary  action. 

If  you  determine  that  it  is  impracticable  to  comply  with  this 
request,  please  provide  a memorandimi  stating  the  reason  for  this 
declination  for  inclusion  in  the  appeal  file. 
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APPEEiDIX  E 


FROBLBi  SIimTICMS  AID  SUGGESTED  SOLUTIOHS 


The  solutions  suggested  below  under  "Tifett  The  Hearing  Officer  Can  Do** 
are  usually,  but  not  necessarily  always,  tfee  proper  solutions.  They 
can't  be  applied  aut ao^tically;  good  judgpient  laost  be  used  in  the 
individual  situation. 


FR(»Lm  sithahoh 


MMT  THE  HEARHiC  OFFICER  DO 


Agency  representative  or  es^loyee 
representative,  or  both,  ha^s  had 
training  in  coixrtro^  procedure.  One 
or  both  of  th^  states  that  legal  rules 
of  evidence  and  procedures  used  in  court- 
rooms  should  apply  during  the  hearing. 

One  of  the  parties  ssskss  cfejecticms 
to  testimony  as  being  technically  '* irrel- 
evant, incompetent,  immaterial**  or  as 
'*hearsay**;  or  attempts  to  cite  precedent 
court  decisions. 


Inform  persons  concerned  that 
the  hearing  is  not  intended  to 
appr<£^lmate  a court  trial  and  that 
yoa,  as  Hearing  Officer,  will  use 
your  own  best  Judgment  on  procedure 
and  other  aspects  of  the  hearing; 
that  both  the  agency  repreS'SEtative 
and  the  @Hploy@e  repr (tentative 
are  expected  to  coi^ly  prOTiptly 
and  cooperatively  and  that  any 
exceptions  they  may  have  to  the 
methods  or  directions  of  the  Hear- 
ing Officer  should  be  dealt  with 
in  their  closing  stat^nants. 


Qnployee  or  his  representative  or 
the  agency  representative  objects  to 
decision  made  by  the  Hearing  Officer, 
or  the  procedures  for  dse  conduct  of 
the  hearing. 


ffiiter  objection  into  the  hear 
ing  record  and  proceed  with  the 
hearing. 
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FR0BLB4  SITUATION 

WHAT  THE  HEARING  OFFICER  CAN  DO 

Com^ints  by  employefe  or  his  repre- 

The  Hearing  Officer  may  inform 

sentative  that  & procediaral  violation 

the  appellant  that  the  case  has  been 

occurred  before,  or  in  the  course  of. 

eKamined  for  procedural  sufficiency 

preferring  the  charges  or  during  the 

and  that,  after  the  hearing,  the  entire 

oral  interview  conducted  by  the  agency 

record  will  receive  another  review 

or  in  the  letter  of  decision. 

Ti^ich  will  include  an  examination 

of  the  procedures  followed.  The 

Hearing  Officer  may  then  proceed 

with  the  hearing,  telling  the 

appellant  that  his  contentions  with 

regard  to  procedural  deficiencies  can 

be  made  in  writing  before  the  end  of 

the  hearing  or  be  included  in  his 

closing  statement. 

Unauthorized  person  enters  to 

Suspend  the  hearing  and  take 

attend  hearing. 

person  to  anteroom  to  explain 

limitations  on  attendance. 

finployee  representative  advises 

Advise  employe©  representative 

employee  and/or  his  witnesses  to  re^ 

that  the  employee  and  his  witness  have 

main  silent  when  questioned  by  Hear= 

the  same  obligation  as  others  to  reply 

ing  Officer  or  agency  represeiSative. 

promptly  and  cooperatively.  Insist 

upon  compliance.  Since  this  is  an 

= VIII 


FROBLai  SiniATIOK 

WHAT  THE  HEARING  OFFICER  CAN  DO 

official  inq^sirys  employees  of  the 

Department  are  required  by  Adminis£ra= 

tive  Regulations  to  give  full  and 

truthful  information. 

Gros-3=-argniE.g  or  -wrangling 

between  the  aisployee  or  his  repre° 

sentative  and  the  agency  representa- 

tive. 

Inform  them  that  this  only 

tends  to  confuse  the  issues  and  adds 

nothing  of  value  to  the  hearing  record, 

Proceed  with  consideration  of  issues. 

Verbal  attacks  of  a slanderous  nature 

on  supervisors  c,  management  g witnesses  g or 

fell employees  by  employee  or  his 

representative , 

Remind  offender  that  such  abuse 

is  out  of  order  and  insist  upon  proper 

decorum.  Firmness  is  essential  in 

this  situation. 

\ 

Improper  treatment  of  witnesses 

through  atteaipts  to  bully  or  confuse 

them. 

Remind  the  offender  that  this 

type  of  treatment  is  not  allowed. 

Attempts  to  introduce  unnecessary 

witnesses. 

Rule  that  such  testimony  is  not 

pertinent  to  the  issues  or  charges  and 

therefore  not  admissible 
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PRCBLSt  SIimnOK 

WHAT  IBE  HEARING  OFFICER  GAN  DO 

Xestintony  is  gi^ea  la  excessive 

Brijag  testimony  to  a close 

detail  or  is  repetitive. 

it  becomes  evident  that  the  point  in 

question  has  been  covered,  and  then  go 

on  to  the  n^t  issue  or  charge.  Ask 

for  ccneises  responsive  replies. 

Attsnpts  to  iatrodBce  "evideace” 

Rule  that  s'jch  ''evidence**  is 

Eot  really  related  to  the  issues,  sudi 

not  pertinent  and  therefore  not 

as  character  refereaces  from  clergy-  admissible.  Biuiiloyee  (or  feis 


men,  civic  leaders , etc. 

representative) s however ^ should 

be  permitted  to  point  cut  in  his 

closing  statement  the  suployee's 

good  diaraeter  and  the  extenuating 

effect  this  9 as  he  sees  it  a should 

have  on  the  Hearing  Officer's 

recommendation.  He  may  also  submit. 

letters  or  affidavits  to  this  effect. 

Attsapts  to  employ  dilatory  tactics. 

Advise  person  concerned,  politely 

such  as  repetitive  questioning  of  wit- 

but firmly,  that  su^  tactics  cannot 

nesses. 

be  tolerated  and  proceed  with  con- 
sideration of  diarges  or  issues. 
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- X ” 


PROBLEM  SITUATION 

WHAT  THE  HEARING  OFFICER  CAN  DO 

Request  by  the  employee  or  manage- 

Advise  him  that  this  - is  not 

ment  representative  that  hearing  be 

necessary  and  that  you  will  use  your 

adjourned  to  obtain  a legal  opinion 

own  best  judgment  on  the  point  in 

from  some  outside  authority. 

question.  Objections,  if  any,  should 

be  entered  into  the  hearing  record  or 

included  in  closing  statements. 

Conflict  in  testimony  presented 

If  it  seems  advisable,  dismiss 

by  witnesses. 

witness  and  recall  the  witnesses  whose 

testimony  conflicts,  one  at  a time. 

to  clear  up  points  in  question. 

Agency  representative  introduces 

Tell  him  no  consideration  can 

additional  incidents  or  infractions  which 

be  given  to  allegations  against  the 

have  occurred  after  the  date  of  the  charge 

appellant  not  contained  in  the  letter 

letter. 

of  charges.  However,  the  agency 

representative  should  be  allowed  to 

rebut  allegations  by  the  appellant 

that  his  conduct  or  reputation  is 

good,  etc. 

Employee  or  his  representative,  for 

Announce  that  the  allegation  of 

the  first  time,  alleges  discrimination  be- 

discrimination will  not  be  considered 

cause  of  race,  color,  religion  or  national 

at  this  hearing  but  will  be  referred  to 

origin. 


the  Director  of  Personnel  inunediately 
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- XI 


PROBL^  SITIIATKM 


WHAT  THE  HEARING  OFFICER  CAN  DO 


for  handling  in  accordance,  with 
Chapter  46  of  Title  8 AR;  that  the 
present  hearing  will  be  continued  to 
consider  the  other  issues  of  the 
appeal;  that  no  final  decision  can 
be  made  to  sustain  the  agency's 
action  until  the  allegation  of  dis- 
crimination has  been  resolved  but 
that  he  will  make  his  report  and 
reconmendat ions  with  respect  to  the 
issues  properly  before  himc 


Attempts  on  the  part  of  the  employee's 
representative  to  dominate  the  hearing. 


The  employee  or  his  representative 
challenges  the  validity  of  a prior  dis- 
ciplinary action  which  was  cited  as  a 
past  record  in  the  notice  of  proposed 
adverse  action. 


Tactfully  remind  him  that  con- 
ducting the  hearing  is  your  responsi- 
bility and  that  failure  to  comply 
proi!q)tly  with  your  rulings  or  to  co- 
operate will  result  in  closing  the 
hearing  and  referring  the  case  to  the 
Director  of  Personnel. 


Tell  him  that  he  may  make  a 
statement  for  the  record  expressing  his 
views  concerning  the  consideration  to  be 
given  to  the  past  record  cited,  but  that 
challenging  the  validity  of  the  action 


is  not  permitted. 


“ XII  “ 


PROBLEM  SITUAIIOK 


WHAT  THE  HEARING  OFFICER  CAN  DO 


Employee  admits  charge(s) . Those  charges  admitted  by  the 

employee  in  his  reply  or  during  the 
hearing  need  not  be  supported  by  the 
oral  testimony  of  witnesses  at  the 
hearing  itself.  However,  ask  the 
employee  and  the  agency  representative 
if  they  desire  to  present  witnesses  to 
have  the  record  show  the  particular 
circumstances  of  the  offense. 


The  employee  or  his  representative 
fails  to  cooperate  with  and  abide  by  the 
decisions  of  the  Hearing  Officer,  even 
after  reasonable  warning. 


As  a last  resort  the  Hearing 
Officer  may  suspend  the  hearing  and 
refer  the  case  to  the  Director  of 
Personnel . 


The  agency  representative,  after 
reasonable  warning,  (a)  fails  to 
cooperate  with  and  abide  by  the  decisions 
of  the  Hearing  Officer,  or  (b)  attempts 
to  dominate  the  hearing. 


As  a last  resort,  the  Hearing 
Officer  in  his  discretion,  may, 
disqualify  the  agency  representative 
from  further  participation  and  suspend 
the  hearing  temporarily  until  a 


substitute  can  be  named  by  the  agency. 
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